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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service recently released PLR 200951039, which 
addresses the application of certain qualified plan distribution rules to a variable 
annuity contract that provides participants with guaranteed withdrawal benefits for a 
certain period followed by lifetime annuity payments. 

Variable Annuity Contract 

The variable annuity contract considered in the ruling is designed to be issued to qualified defined 
contribution retirement plans and to be used to offer participants an annuity form of distribution among 
other optional forms that may be available.  The qualified plan would be named as the owner of the 
variable annuity contract.  Distributions from the variable annuity contract will be paid to the plan as the 
owner, and the plan will, in turn, make distributions to the participants who have elected the annuity form 
of distribution.   

The contract generally provides a stream of income payments to be made over the lifetime of the 
participant or the joint lifetimes of the participant and a designated beneficiary through two phases - the 
Phase 1 period and the Phase II period. 

The Phase I period begins on the date the first periodic payment is made and ends on the date the 
Phase II period begins.  The duration of the Phase I period is selected by the participant at the time the 
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annuity distribution option is selected.  It can be as short as 5 years or as long as the maximum period 
designated by the insurance company. 

During Phase I, the participant may (1) direct the insurance company to start or stop the periodic 
payments at any time, (2) pay additional premiums for the variable annuity contract by allocating 
additional portions of his or her account balance under the plan to the contract, (3) request a partial lump-
sum withdrawal from the contract, (4) surrender the contract for its surrender value, or (5) change the joint 
annuitant, the assumed interest rate, or the annuity distribution option. 

When Phase I ends, the participant no longer has the ability to direct the insurance company to start 
or stop the periodic payments, make additional contributions to the contract or access the surrender value 
through partial withdrawal or full surrender.  

A participant may alter the length of Phase I.  Any such change may not cause the Phase I period to 
be extended beyond the insurance company's designated maximum period.  Following a change, the 
periodic income payments will be adjusted by decreasing payments if Phase I is lengthened and increasing 
payments if the Phase I period is shortened.   

Following the conclusion of Phase I, periodic payments continue throughout the Phase II period.  
Those payments are life contingent annuity payments -- in contrast to the periodic payments during Phase 
I, which are generally treated as withdrawals against the portion of the participant's account balance that is 
invested in the variable annuity contract.  During the Phase II period, the participant does not have any of 
the rights outlined above during Phase I. 

A participant who elects the annuity distribution option can allocate the amounts invested in the 
variable annuity contract among a fixed account option and variable investment options (i.e., essentially 
mutual fund options).   

During Phase II, the periodic payments will reflect the actual net investment returns.  The amount 
of each periodic payment may be increased or decreased based on the investment return, but payments 
cannot exhaust the value of the variable annuity contract and will continue for the life of the participant or 
the joint lives of the participant and designated beneficiary.  

The ruling addresses the following three qualified plan distribution rules, each of which is discussed 
separately below - (a) the required minimum distribution rules, (2) the life annuity election rules, and (3) 
the qualified joint and survivor annuity rules.  

Required Minimum Distribution Rules  

Under the qualified retirement plan minimum distribution rules, the participants' accounts must 
begin to be distributed no later than the required beginning date, which (for participants other than more 
than 5% owners) generally is the April 1st of the calendar year immediately following the later of the 
calendar year in which the participants attain age 70-1/2 or retire.  In the case of participants who are more 
than 5% owners, the required beginning date is simply the April 1st immediately following the calendar 
year in which the participants attain age 70-1/2.  The required minimum distribution rules also impose 
specific rules for distributions after a participant dies.   

There are different ways to satisfy the required minimum distribution rules depending on the nature 
of the distribution - one set of rules applies for non-annuity distributions from individual account plans, and 
another set of rules applies for annuity distributions.  The PLR's first ruling determined which set of rules 
to apply to the distributions under the variable annuity contract.   
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The Revenue Service ultimately ruled that the non-annuity individual account plan rules apply 

to any distributions during the Phase I period and the annuity distribution rules apply to any distributions 
during the Phase II period.  To reach this conclusion, the IRS noted that the amount and timing of 
payments during the Phase I period remain within the control of the participant, and therefore, do not fit the 
definition of amounts received as an annuity.  However, the IRS found that, during the Phase II period, the 
amount and timing of distributions are fixed and satisfy the definition of amounts received as an annuity.   
This latter finding is interesting in that the distribution amounts are not actually fixed, but rather will vary 
over time depending on the investment results under the variable annuity contract during Phase II.  It 
appears that, in using the term "fixed amounts", the IRS was referring to the fact that the amount of 
payments is no longer within the control of the participant.   

The Service also noted that the insurance company represented that the variable annuity contract 
would be regulated by the states as a deferred annuity contract during the Phase I period and as an 
"annuitized" or payout annuity during Phase II. 

Life Annuity Election Rules

Most defined contribution plans are not required to offer specific survivor annuity options (i.e., 
qualified joint and survivor and qualified pre-retirement survivor annuities) unless a participant elects a life 
annuity.  A defined contribution plan that must offer these survivor annuity options must also allow each 
participant to waive the qualified joint and survivor annuity or the qualified pre-retirement survivor annuity 
(or both).  However, any such waivers are effective only if certain notice and spousal consent requirements 
are satisfied. 

Thus, the PLR's second ruling determined whether the election of the annuity distribution option is 
an election of a life annuity that subjects the plan to the survivor annuity requirements.  The IRS noted that, 
during the Phase I period, the participant has the ability to direct the insurance company to start or stop the 
periodic payments, make additional contributions to the variable annuity contract or access the surrender 
value through partial or full surrender.  The Service concluded that these rights are generally inconsistent 
with the election of a life annuity.   

Following the conclusion of Phase I, the participant no longer has the rights described above.  In 
addition, the periodic payments during Phase II are life contingent annuity payments in contrast to the 
periodic payments during Phase I, which are generally treated as withdrawals against the participant's 
account balance.  Per the IRS, these characteristics are consistent with the election of an annuity. 

However, the Revenue Service noted that a participant elects the annuity distribution option prior to 
the start of the Phase I period and does not necessarily make a subsequent election prior to the beginning of 
the Phase II period.  The Service noted further that, under this scenario, the initial election of the annuity 
distribution option is an election to receive a future benefit in the form of a life annuity, preceded by a 
distribution of a benefit not in the form of a life annuity.  Accordingly, the election of the annuity 
distribution option, rather than the election to receive the periodic payments during either the Phase I 
period or the Phase II period, constitutes the election of payments in the form of a life annuity.   

The IRS did not further address how this particular ruling affects the application of the survivor 
annuity rules, particularly with respect to the timing of the notice, waiver and spousal consent rules.  The 
ruling does specify that the election of the annuity distribution option prior to the beginning of Phase I 
constitutes an election of an annuity, which would trigger the application of the survivor annuity rules.  The 
IRS also noted that this election is an election to receive a future benefit in the form of a life annuity.   

Under the general survivor annuity rules, the participant must be provided the right to waive the 
qualified joint and survivor annuity during the 180-day period ending on the annuity starting date.  In 
addition, if the qualified joint and survivor annuity is waived and the participant is married at such time, 
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the participant's spouse must also consent to the waiver within that same time period.   The IRS did 
not address when the annuity starting date occurs, but simply restated the definition, which provides that 
the term "annuity starting date" means (i) the first day of the first period for which an amount is payable as 
an annuity, or (ii) in the case of a benefit not payable in the form of an annuity, the first day on which all 
events have occurred which entitle the participant to such benefit.    

The Service did not address whether there is a single annuity starting date or two annuity starting 
dates (e.g., one with respect to a non-annuity payment at the beginning of the Phase I period and a second 
with respect to the "future annuity" at the beginning of the Phase II period).  If the beginning of the Phase 
II is an annuity starting date, it is not clear whether the plan would have to provide a participant with the 
right to elect or waive a qualified joint and survivor annuity or would require compliance with the notice 
and spousal consent requirements at that time.   

In this regard, note that the applicable regulations provide that if a "deferred annuity" is elected, the 
survivor annuity requirements must be satisfied when the annuity subsequently commences and not when it 
is initially elected.  

Qualified Joint and Survivor Annuity Rules 

The insurance company indicated that the variable annuity contract may be used by some plans to 
pay a qualified joint and survivor annuity during the Phase II period.  For this purpose, the variable annuity 
contract provides that the payments to the surviving spouse under a qualified joint and survivor annuity 
would be based on a specified percentage of the "annuity units" used to calculate payments during the joint 
lives of the participant and spouse, rather than a specified percentage of the dollar amount that was payable 
during that period. 

The third ruling addressed whether the fact that annuity payments during the Phase II period vary 
with investment performance precludes such annuity payments from being considered payments under a 
qualified joint and survivor annuity.  Code section 417(b) defines the term "qualified joint and survivor 
annuity" as an annuity (1) for the life of the participant with a survivor annuity for the life of the spouse 
which is not less than 50 percent of (and is not greater than 100 percent of) the amount of the annuity 
which is payable during the joint lives of the participant and the spouse, and (2) which is the actuarial 
equivalent of a single annuity for the life of the participant.   

The IRS noted that the variable nature of the contract may result in a payment to a surviving spouse 
of a dollar amount that is either less than one-half of, or greater than, the dollar amount of the annuity 
payable during the joint lives of the participant and the spouse.  However, the payment to the surviving 
spouse will be based on not less than one-half of, nor more than the amount of annuity units that would be 
used to calculate the annuity payable during the joint lives of the participant and the spouse.  The PLR 
therefore concluded that such an annuity has the effect of an annuity described in section 417(b).   

Individual Variable Annuity Contract

The variable annuity contract that is designed to be issued to qualified defined contribution plans 
(as discussed above) is a group contract.  The rulings also applied to an individual variable annuity contract 
that the insurance company intends to issue in situations where a qualified plan that has been the owner of 
a group annuity ceases to offer the group annuity as an investment and distribution option for participants 
and the plan wants or needs to preserve the investment or benefit option for participants.  In such cases, a 
participant will select the annuity distribution option under the plan.  The insurance company will then 
issue an individual annuity to the plan, and the plan will distribute the individual annuity to the participant 
who is then listed as the owner of the individual annuity.  This individual annuity will operate in much the 
same manner as the group annuity and the rulings discussed above also apply with respect to an individual 
annuity.   
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Further Activity in this Area 

Insurance companies and other financial institutions are developing similar products to provide 
participants in defined contribution plans with both guaranteed withdrawal rights, within certain limits, and 
lifetime benefits.  These products are being developed, at least in part, to provide participants with some 
flexibility to control the amount withdrawn from a defined contribution plan during a limited period, but 
also provide participants with protection from outliving their retirement benefits.  This ruling addresses 
some of the qualified plan issues raised by these types of products.  The IRS and the Department of Labor 
have also established a joint task force to address alternatives for encouraging or mandating the provision 
of additional lifetime distribution options under defined contribution retirement plans.  The joint IRS & 
Department of Labor request for information (RFI) was published in the Federal Register on February 2, 
2010. AALU will be releasing a Washington Report bulletin shortly which outlines the key elements of the 
RFI. Additionally, AALU has discussed this subject internally within the AALU Qualified Plans 
Committee, which has created a task force responsible for drafting and submitting a comment letter on 
behalf of AALU to the IRS & the Department of Labor. As will be detailed in our forthcoming Washington 
Report, comments will be due May 3, 2010.  

Any AALU member who wishes to obtain a copy of PLR 200951039 may do so through the 
following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal and select Current Washington Report for linkage to source 
material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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